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ABA CANONS OF PROFESSIONAL ETHICS INVOLVED 


| 
| 
Canon 5 in pertinent part provides as follows: 


The primary duty of a lawyer engaged 
in public prosecution is not to 


convict, but to see that justice is 


done. | 
| 
| 


Canon 15 in pertinent part provides as follows: 


It is improper for a lawyer to assert 
in argument his personal belief in 
his client's innocence or in the justice 
of his cause. 


Canon 22 in pertinent part provides as follows: 


It is unprofessional and dishonorable 
to deal other than candidly in taking 
the statements of witnesses , . .- 
and in the presentation of causes 


RULES INVOLVED 


Federal Rule of Criminal Procedure 52 ( 


Plain Error. Plain errors or defects 
affecting substantial rights may be 
noticed although they were not brought 
to the attention of the Court. 


STATEMENT OF QUESTION PRESENTED 


Whether it was reversible error to deny 
appellant's motion for a mistrial at the 
conclusion of the prosecutor's closing 
argument where that brief summation contained 
an unfounded charge that appellant's denial 

of the offense was a lie and numerous 
assertions of facts not in evidence and 
improper personal opinions of the prosecutor 
and, if not, whether the prosecutor's improper 
rebuttal reference to conditions of crime 

in the District of Columbia, his disparagement 
of defense counsel's summation, and the 
Court's erroneous instructions emphasizing 

the prosecutor's contentions so compounded 

the prejudice to appellant to require reversal 
under Rule 52(b), Federal Rules of Criminal 


Procedure. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ROY K. JONES, 


Appellant, 


Ve 


UNITED STATES OF AMERICA, 


Appellee. 


BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


This Court has jurisdiction by virtue 


of Act 


of June 25, 1948, c. 646, 62 Stat. 929, as amended, 28 


U.S.C. Section 1291. 


STATEMENT OF THE CASE 


Appellant Roy K. Jones was indicted for entering 
premises in the District of Columbia owned by Jack and 
Bertha Zaltzman with intent to steal property of another 
(Count I: Second Degree Burglary) and with stealing therein 

_property of Solon Automated Services, Inc., i.e., $13.55 
(Second Count: Petty Larceny), on or about January 23, 
1968. (Indictment, page 1). Jury trial commenced October 
4, 1968." 

The Government's case, in substance, was as 
follows: Mr. Zaltzman testified that he owned a forty-three 
unit apartment building at 3970 Pennsylvania Avenue, S.E., 
in the District of Columbia (tr. 23). There was a laundry 
room in the basement which usually was locked about 8:30 
P.M. and opened the following morning about 8:00 A.M. by 
Donald Gatling, the resident manager (tr. 24-25). During the 


hours the laundry room was locked, Mr. Zaltzman did not 


authorize anyone to enter (tr. 25). The laundry room 


contained four washing machines and two dryers (tr. 27). 
Donald Gatling testified that he lived with his mother at 


3970 Pennsylvania Avenue, S.E., and was employed as the 


*The transcript of the testimony is abbreviated "tr". The 
transcript of the summations and jury charge is abbreviated 
"tr. II" since the pagination is not consecutive. 


resident manager of the apartment house in January, 1968 
(tr. 60-61). One of his duties was to take care of the 
laundry room; i.e., clean it once a week, lock it nightly 
at 8:30 P.M. and open it each morning at 8:30 A.M. 
(tr. 61-62). When Mr. Gatling was not on the premises in 
the evenings, his mother took care of his duties, He was 
not there on the evening of January 22, 1968, and did not 
recall whether he was in the laundry room at all on the 
22nd (tr. 66, 67-68). On the morning of ponvanyporar after 
his mother came to their apartment and called the police, 
Mr. Gatling went to the laundry room and observed the coin 
box from one washing machine and a lock on that ¢oin box 
had been sheared off and were on the floor (tr. 64-65). The 
machine and coin box were in working condition oh January 
22nd. (tx. 65). | 
The machines in the laundry room are owned by 
the Solon Service Company (tr. 40), a corporation (tr. 38), 
and were on the premises on a rental basis (tr. 40). They 
are serviced and the money is collected by Solon) personnel 
(tr. 41); the last such servicing prior to January 22nd 
being on January 8, 1968 (tr. 42). | 
On the morning of January 23, 1968, Mr|. Michael 


J. Swenton, a Solon's Service Department employee, went 


to the laundry room after the Company received a 


call that 


some machines had been broken into (tr. 30). Mr. Swenton 


testified that locks on a washing machine and dryer were 
melted out and were on the floor with the money boxes out 
of their meters. Each machine had two locks, one on the 
meter and one on a money box and the locks on two machines 
were melted out (tr. 31). Each money box is enclosed 
within a meter which contains a slide where a coin is 
inserted. The coin enters the meter, is recorded and then 
drops into the money box (tr. 32). The meter is a metal 
case which completely surrounds the money box. Neither can 
be opened in any way other than with a key or burning 
through metal (tr. 33). The meter part of the machine would 
have to be opened in order for anyone to touch the money 
box (tr. 33-34). These machines were repaired and placed 
in serviceable condition (tr. 31). After Mr. Swenton 
left the premises Mr. Winslow, the security officer from 
Solon, came to the laundry room to check the machines and 
to try to determine what happened (tr. 38-39). He .observed 
evidence that a torch or other instrument of heat had been 
used to burn out the locks. Winslow testified that on the 
basis of normal experience there would be approximately 
$13.55 in the washer and dryer on the evening of January 22, 
1968. (tr. 43). 

Two police officers testified. Detective Sergeant 


Arscott responded to the laundry room the morning of 


January 23, 1968, and observed that the double door leading 


into the laundry room had been jimmied open; that there 
were tool marks still shining near the door; and that the 
washing machines and dryers had been broken intd, apparently 
with the use of a torch or screwdriver and eee heat 

(tr. 70). He found some money boxes laying on the floor 
and one in a wastebasket which he dusted for latent prints. 
The latent prints obtained were turned over to Officer 
Puckett at the Identification Bureau (tr. 116). | These 
prints came from a money box which was about 8 inches 
wide, two inches high and eight or ten inches idng (tr. 72). 
The money boxes were delivered to the property clerk 

(tr. 71), but could not be located for introduction at 

the trial (tr. 115-16, 118). Based on the report from the 


Identification Bureau, Sergeant Arscott obtained an arrest 


warrant for appellant which was executed on January 30, 
| 


1968 (tr. 117). 

Sergeant Eddie Brownlee Simms of the Metropolitan 
Police Identification Section testified that he took the 
fingerprints of appellant on January 30, 1968, and turned 
them over to Officer Puckett. Said prints were |introduced 
in evidence at the trial (tr. 122-123). 

Two fingerprint experts testified for |the 
Government that in their opinion the impressions on one 
latent fingerprint were identical with the known impressions 
of appellant (Witness Puckett, tr. 134; witness Orr, tr. 


156), but neither witness could testify as to when this 


latent print taken from the box was put there. (Puckett, 
tr. 146; Orr. tr. 157). There were other latent prints 

on the box which could not be either identified or matched 
with known prints. (tr. 144). 

Appellant denied that he was at the premises 
in guestion on January 22nd or 23rd, 1968 (tr. 219, 227, 
233). He testified, however, that he had been in the 
laundry room in guestion on two occasions earlier in the 
month of January when he was with some friends who were 
gambling (tr. 222, 224), but he didn't tear anything up 
(tr. 224). On the two nights he was there, the laundry 
room waS open (tr. 225) and, on one of these occasions 
he used one of the dryers (tr. 227). 

Appellant also introduced the testimony of two 
alibi witnesses. This testimony proved of little significance 
on the merits due to a mix-up in dates about which both 
counsel were unaware but which the Court sua sponte inter- 


jected into the case and pursued (tr. 199-201, 218). 


In his closing argument, the prosecuting attorney 


made the following comments about appellant's testimony: 


‘And you could even say, if you believe 
the story that this young man told you 
yesterday, that it is possible, ‘Sure, 
che was in there doing a little bit of 
igambling with the boys and he just 
happened to lean his hand on there.' 
‘You could even say that. And that 
might create a reasonable doubt in your 
mind. Unlikely though it may be. 


(tr. II, 18-19) (Emphasis added) 
* * * 


So there are three alibi witnesse 
for the defense. You are entitle 
to consider whether that alibi which 
they made was a legitimate alibi.! 
Now I think there are a couple of; 
things that we all saw that are pretty 
significant in what was done on that 
witness stand yesterday. Pretty | 
significant. (tr. II, 22-23). 

* * * 


‘What day of the week was it that you 
finally did get up after you had been 
at Miss Grey's house?' And you 
remember he said, ‘Well, I got up) and,’ 
he started to say Sunday, and then he 
suddenly remembered that it occurred 
a little bit earlier, that it wasn't 
Sunday and he suddenly caught himself 
and we all saw that. And then he 
started up with a completely different 
kind of story. Ladies and gentlemen, 
that is a pretty significant event 
when it happens in the course of 
Criminal trial. It is not very often 


that you have the benefit ina criminal 


trial of that kind of demonstration of 
what is reall oing on here in the 
Courtroom. Most of the time you have to 


Took at the details. You have to try 
_and take the story of this person! and 
the story of that person and see where 
they differ in little details and) then 
ask yourselves if that little detail is 
a significant one. If it is the kind 
of thing a person couldn't reasonably 
be mistaken about. And if it is,| then 
you can conclude that one or the but 
le 


or both are telling a falsehood. But 

in this case, you don't have those little 
details to worry about. In this case, 
you have the biggest detail that probably 
could have been in this case.This| man 
himself got on the stand and twice told 

a story and then he had to change when 

he suddenly realized that it didn't work. 
That tells you.something, ladies and 
gentlemen. It tells you something about 


the other two alibi witnesses and 
it tells you something about this 
man here. And why is it significant? 
I£ you conclude, ladies and gentlemen, 
that it is a falsehood, well, maybe 
you could just say, ‘Sure, it is a 
Falsehood. We are going to ignore 
‘that. We are going to examine this 
case and see if the Government has 
met its burden as it must meet its 
burden.' But then you have to think 
about this: Why does an innocent man 
have to lie? That is another important 
question. Because if a man is wrongly 
accused of committing a crime, don't 
‘You think he could stand up there with 
‘the best of us, take that stand, and 
‘stand there like a man and say, "I did 
,this, this, this, and this on that 
particular occasion ana 1 did not commit 
this crime’? That is what an innocent 
Ran can ao. An innocent man doesn't have 
to lie. An innocent man can rely on you 
| jurors to hold the Government to its 
‘burden of proot. That iS what an innocent 
iMan can do. He can rely on you jurors 
‘to hola the Government to that burden 
of proof that the Government is required 
‘to meet. But if a man tells a falsehood, 
'$£ a man tells a whole series of falsehoods, 
if aman sets up an alibi that collapses 
‘Tike this one did, if a man does that, 
| €hen, Ladies and gentlemen, you are entitled 
' to say, 'Why did that man lie?' And when 
you ask That, TI think you are entitled to 
answer it, and you are entitled to say 
that that man lied, because he is trying 
to cover up the truth. you are entitled to 
ask that question and you are entitled to 
answer it that way.' (tr. II, 25-28) 
(Emphasis added) . 
* * * 
When the evidence shows, as you have seen 
in this particular case, there are certain 
factors in evidence, a fingerprint, 
inaccessibility of that print to anyone 
except the person who committed 


the particular crime, the under ievabe 
situation with the alibi in a case ‘Like 
this, you are entitled to consider and 
weigh all of those and decide whether 


you have a reasonable doubt or not. 
(tr. II, 45) (Emphasis added). | 


The prosecuting attorney also made the following 


comments about the fingerprint evidence: 


| 
That is what circumstantial evidence 
is. The most important point, I think, 
about the fingerprint evidence is this: 
Fingerprint evidence is circumstantial 
evidence, but it is a very high foxm of 
circumstantial evidence . . . Those 

Tittle designs that we find on our fingers, 
makes the fingerprint a very high form 

of identification . . . and that ig why 
the fingerprint is such a universal form 
of identification (tr. II, 8-9) (Emphasis 
added). 


The Government asks you to consider all 
those points of identity and the absence 
of any significant non-identity in/|those 
prints, first. The Government submits 
that that, in itself, is very, very |stron 
evidence in this case. Circumstantial 
though it may be, even though there is no 
person here to say,'I saw this man/go into 
that place and force those things open 

and take out the money out of those coin 
boxes.' There is no person to say! that, 
but we submit to you that this is very, 
very strong evidence that this man|was 

the man who did that. (tr. II, 13-14) 
(Emphasis added). 


The prosecuting attorney also stated: 


First, I think you are entitled to) con- 
sider the question of the accessibility 
of the place where those prints are left. 
Why is that an important thing? Well, 
if, for example, you leave your car out 
on the street and you leave a suitcase 


or something in it and sure you have 

it locked up, and when you come back 

to your car the window is busted,the 

door has been opened, and your suitcase 
is gone, and then you call the police 

and they take a print off, say, the 
outside or even the inside of the window 
on that car, and that print turns out 

to be the print of some particular 
person, then I think you are entitled, 

fin a situation like that, to ask yourself 
las jurors, when you are sitting on that. 
case, if you were trying that case, you 
are entitled to ask yourself, ‘Well, 
isn't it possible that some person might 
have innocently put his hand on that 
particular location?' . . . Well, you 
usually don't lean against someone 

ielse's car, but you might happen to... . 
After all, the car is on a public 

street. People come by all the time. 
Thousands of people will pass that car, if 


you leave it out there all day. Thousands 
of people. At least hundreds.' (tr. II, 
14-16). 


You remember the testimony of Officer 
Puckett, he indicated that that particular 
print from which he took the latent which 
turned out to be identical with the known 
print, that particular print was the most 
clear, the most recent of all the prints 
‘that were taken from that little box. Now 
what does that suggest to us? That 
‘suggests one thing. You remember the last 
‘collection in this case on January 8, 
‘approximately two weeks before the breaking 
of that machine. On January 8. I think 
the suggestion in that testimony has been 
‘very strong that the other prints were 
‘probably left by the serviceman for that 
‘machine. There had been no direct testimony 
on that. But the suggestion is there... 
'The other prints, very likely, ladies and 
|gentlemen, were left on January 8th, or at 
theix prior collection which may have been 


perhaps at similar intervals. That 
explains, I think, why those prints. 
(tr. 20-21). | 
| 
| 


The prosecuting attorney commenced his rebuttal 
argument by telling the jury: 


Ladies and gentlemen, I think there 
is one thing you can say about this 
case. That is, the defense attorney, 
Mr. Cannon, has made what can only be 
characterized as a pretty heroic | 
effort to inject some doubt into your 
minds. (tr. II, 38). 


| 
The prosecuting attorney made the further observations 


in rebuttal about conditions in the District of Columbia: 


Ladies and gentlemen, the Government is 
not going to apologize to you for \the | 
failure of the Government to have ‘those 
particular boxes here. But I submit 
to you that there are an awful lot of 
crimes, an awful lot of responsibilities, 
an awful lot of things that those |police 
officers have to do. When someone in 
the property clerk's office fouls up, 
fails to put a necessary number of some- 
thing like that on a particular item, 
that is just one of the events of life 
that the Government feels is unfortunate, 
but it just can't be controlled. (tr. II, 
41) (Emphasis added). | 

| 
There are a lot of crimes in the District 
of Columbia. There are not so many 
police officers in the District of Columbia. 
There has to be some question of effort. 
(tr. II, 43). | 


Defense counsel objected to the closing argument 
of the Assistant United States Attorney (hereinafter, 


"AUSA") and moved for a mistrial (tr. II, 29), but said motion 


was denied by the Court which "thought counsel for the 
Government acted with considerable restraint. And I 


think everything he said was completely within the bounds 


of permissible argument." (tr. II, 31). 


Appellant was found guilty on both counts of 
the indictment (tr. II, 63) and sentenced for a period of 
eight years under the Federal Youth Corrections Act, 18 
U.S.C. § 5010(c), (Record, pages, 15,19). A timely notice 
of appeal was filed on October 28, 1968, (Record, page 16). 


This case has not previously been before this 
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This case. has not previously been 


SUMMARY OF ARGUMENTS 


THE COURT BELOW ERRED IN DENYING APPELLANT'S 
MOTION FOR A MISTRIAL AT THE CONCLUSION OF 
THE PROSECUTOR'S CLOSING ARGUMENT WHERE THE 
PROSECUTOR'S SUMMATION CONTAINED (I) UNFOUNDED 
CHARGES THAT APPELLANT'S TESTIMONY WAS 
PERJURED AND (II) ASSERTIONS OF FACTS NOT IN 
EVIDENCE AND IMPROPER PERSONAL OPINIONS. 
Appellant and two alibi witnesses testified to 
appellant's whereabouts on Friday, January 22, 1968. The 
Court brought to the attention of all that January 22, 1968 
was not a Friday. All of the alibi testimony, which related 
to a Friday party, was uncontradicted. The fact that Friday was 
not the night of the offenses made this testimony irrelevant. 
However, the prosecutor contended in his closing argument, 
in effect, that this confusion in dates was tantamount to 
lying and that appellant's sworn denials should not he 
believed. In addition, the prosecutor in effect gave unsworn 
testimony and improper personal opinions in his summation 
when he suggested to the jury that defendants in criminal 
trials usually lie; that innocent and truthful men remember 
where they were and what they were doing, and they do not 


confuse dates. At this point defense counsel moved for a 


mistrial which was erroneously denied. 


Two: IN THE ALTERNATIVE, THE PREJUDICE TO APPELLANT 
WAS SO COMPOUNDED BY FURTHER IMPROPRIETIES IN 
THE PROSECUTOR'S REBUTTAL AND ERRONEOUS 
INSTRUCTIONS BY THE TRIAL COURT TO REQUIRE 
REVERSAL UNDER RULE 52(b). 


In the alternative, appellant contends that 
| 


events subsequent to the denial of his motion for a mistrial 


prejudiced him to such an overwhelming extent that reversal 
| 

“is required under Rule 52(b). These "compounding" events 
include the prosecutor's rebuttal statements about conditions 
of crime in the City and his unflattering acme evaluation 
of defense counsel's summation. Moreover, the trial court 
failed to instruct the jury that closing Aretrat SEO not 
evicence and the Court emphasized the approach adopted by 


the prosecutor. In all, considering the brevity lof the trial 


and appellant's sworn denial, the improprieties substantially 


affected appellant's right to a fair trial on the evidence 


by an impartial jury. 


In the alternative, appellant contends that 

events subsequent to the denial of his motion for a mistrial 

rejudiced him to such an overwhelming extent that reversal 
is required under Rule 52(b). These "compounding" events 
include the prosecutor's rebuttal statements about conditions 
of crime in the: City and his unflattering personal evaluation 
of defense counsel's summation. Moreover, the trial court 
failed to instruct the jury that closing arguments were not 


evidence and the Court emphasized the approach adopted by 


the prosecutor. In all, considering the brevity of the trial 


and appellant's sworn denial, the improprieties substantially 
affected appellant's right to a fair trial on the evidence 


by an impartial jury. 


ARGUMENT ONE 
(tr. IL, 3-31) 


TSE COURT BELOW ERRED IN Cone aaa She MOTION FOR A 
‘MISTRIAL AT THE CONCLUSION OF THE PROSECUTOR'S CLOSING 
ARGUMENT WHERE THE PROSECUTOR'S SUMMATION CONTAINED (I) 
UNFOUNDED CHARGES THAT APPELLANT'S TESTIMONY WAS PERJURED 
AND. (II) ASSERTIONS OF FACTS NOT IN EVIDENCE AND [IMPROPER 
PERSONAL OPINIONS. 


Appellant's convictions were based upon and 
cannot be separated from an inappropriate, pase 
and highly prejudicial summation by the AUSA to snes 
appellant's counsel made timely objection and moves for a 
mistrial (tr. II, 29), which motion erroneously was 
deniéé by the Court below (tr. IZ, 31). ‘The prejudicial 
effect of the AUSA'S argument was fortified by further 
Serer ooriecies: in his rebuttal. and erroneous instructions 


by the trial court....The prosecutor's summation and rebuttal 
| 


contained a virtual catalogue of arguments heretofore 


condemned by this Court. 
I.. Unfounded.charges that defendant committed 
perjury. 


(A) THE LAW 

It is fundamental in our jurisprudence that 

“it is improper for a lawyer. to assert in argument his 
| 


personal belief in his client's innocence or in the justice 


of his cause," ABA Canons of Professional Ethics, No. 15, 
and a fortiori, in the truthfulness of the testimony of the 
adversary party. The law in this jurisdiction holds every 
attorney to this elemental standard. 

In Stewart v. United States, 101 U.S.App.D.C.51, 
247 F.2d 42 (1957) (en banc), during the second trial of 
a first degree murder case, the prosecutor referred to the 
testimony of one defense witness as "perjury" and charged 
that the testimony of two defense witnesses showed "I believe 


the complete fabrication which they have submitted to you 


for your consideration." This Court, in reviewing those 


statements, said: 


Whether it is ever_proper for a prosecutor 
to hurl charges of perjury at witnesses 
need not be decided. For present purposes, 
it is enough to hold, as has so often been” 
held before, that such a charge cannot be 
countenanced when there is nothing in the 
record to refute the witness’ testimony 
[citing several state cases] ... 


Where, as here, there are no witnesses 
contradicting the testimony of the witnesses 
called perjurors and fabricators, there 

is no question of comparative credibility. 
Since the prosecutor's statement here was 

not "based on the evidence,’ it was forbidden 
by the rule. It amounted to unsworn 
testimony by the prosecution. (Citations 
omitted) . 


Such statements to the jury by the 
prosecutor are the more prejudicial because 
their impact on the jury ‘is always more or 
less strengthened by his official position 


eg 


. ..!' The administration of justi¢e 
requires that the obligations which! the 
United States Attorney carries into, the 
Courtroom, as representative of an | 
impartial sovereign, be faithfully 
observed. 247 F.2d at 46. 


The full Court reversed the murder conviction 
in Stewart on the basis of the prosecutor's improper and 
prejudicial argument although the point had not been raised 
by the parties. 
A similar issue was before this Court in two 
recent criminal cases decided shortly before the trial 
herein and one civil case handed down shortly thereafter. In 
Gibson v. United States, __U.S.App.D.C._ es 403 |F.24 
569 (1968), the prosecutor told the jury in his summation that: 
His [the defendant] whole testimony 
here tailored to meet the government's 
case is a recent fabrication designed 


to lure you and hoodwink you. 403 
F.2q act 570, nl. 


Court condemned such argument and stated 


This was an impermissible statement; no 
evidence warranted this opinion-conclusion 
of the prosecutor. The truth or falsity 
of testimony is exclusively for the 

jury. Counsel may question whether 
witnesses are telling the truth but only 
if they remind the jury that credibility 
is for them alone. Ibid. | 


Although a divided Court affirmed the conviction 

Gibson, the majority noted that defense counsel had 
not requested a remedial charge in connection with the 
prosecutor's allegation of fabrication whereas he had 
objected to other statements, which were corrected. As a 
resuit, the Gibson majority reasoned that defense counsel, 
for reasons of tactics or otherwise,"must be presumed to 
have been satisfied" and "on the whole record we can con- 
clude this does not warrant reversal." Ibid. 


The other recent criminal case was Harris v. 


United States, U.S.App.D.C. , 402 F.2d 656 (1968) 


where the sole'claim on appeal from a conviction of unauthorized 
use of a motor'vehicle was that certain remarks in the 
prosecutor's summation constituted plain error. The prosecutor 
had characterized defendant's version of how he obtained 
possession of an automobile as "an incredible tale," which 

the Court said’ was permissible. However, the prosecutor 

went beyond this and told the jury: 


I ask you to reject it in toto the 
defense of John Harris because it 

reeks of fabrication, it lacks merit, 
it is not reasonable. - .... He 

would urge upon you that his defense 
is that he took this car in innocence 
(sic) but mistaken belief that he had 
|'the consent of the owner. If you 
‘really believe that, then he is pulling 
the wool over your eyes. .. 
Reasonably, there is a total fabrication. 


I would submit, ladies and gentlemen, 
it is a lie. 402 F.2d at 657. 
| 
Unlike the present case, there was no motion for 


a mistrial in Harris and since the evidence against 


defendant was "overwhelming," the Court affirmed. However, 
the Harris Court addressed itself at length to the 


"improper comments of the prosecuting attorney" and expressed 


great concern- at the "frequent non-observance of 


| 

| 
prohibition: against expressions of personal opinions on 

| 


the 


° | 
the ultimate issues by counsel." 402 F.2d at 65 71- The 
: : 
Court noted that the quoted statements are "in essence 
| 
an opinion of counsel as to the veracity of witnesses in 
‘ | 


circumstances where veracity may determine the ultimate 


| 
issue of guilt or innocence . .. Appellant's testimony 


is a lie or fabrication only if "the jury rejects it as 
| 
such." Counsel should not "assert to the jury what in 


essence is his opinion on guilt or innocence." id. at 


657-58. 


Finally, in Olenin v.Curtin & Jonhnson,)| Inc., 


| 
No.21,104 (D.C.Cir., Nov. 27, 1968), a civil Coser this 


| 
Court condemned a summation comment that a witness "told a 


lie, that he committed perjury ... ." as "unprofessional 


* conduct." 


Tt naturally follows from these cases that 
assertions charging the defendant with perjury are no 


ess reprehensible if expressed subtly than blatantly. 


United States, 125 U.S.App-D.C. males 297/74 


The rationale for the rule prohibiting un- 
founded claims of perjury and the expression of personal 
opinions is 

ee tends to keep the focus on the evidence 
and to eliminate the need for opposing counsel to meet 
opinions by urging his own contrary opinion. 

2. The attorney's personal belief has no bearing 


on the issue. 


3, No witness would be permitted to give his 


personal opinion, even under oath, on this issue. 

4. The expression of personal belief would give 
an improper advantage to the older and better known lawyer 
or given undue advantage to an unscrupulous lawyer. 

5. It creates the false issue of the reliability 
and credibility of counsel which is particularly unfortunate 
if, as here, one of them has the advantage of official backing. 


———$—$—<<—— asta Ny ° 
*See generally, Harris v- United States, supra; H. 
Drinker, Legal Ethics, 147 (1953). 


(B) THE FACTS 


The defense in this case was twofold. 
appellant personally, under oath, denied 


participation in the offense. (tr. 219, 


addition, under the mistaken belief that the night of the 

allegea offense, January 22, 1968, was a Friday, 

appellant offered an alibi for that evening (tr. 213-219) 

which was corroborated to some extent by two other witnesses 
| 

(Mrs. Jones, tr. 182-83, 185-201; Miss Grey, tr. 202, 

206-212). There was no testimony in contradiction of the 

events constituting the alibi, but it developed that the 


night of the offense was a Tuesday and not a Friday. Both 


counsel, appellant and the witnesses were proceeding under 
this mistake of fact until it was corrected, sua sponte, 

by the trial court (tr. 199). This misunderstanding about 
the date did not render the testimony about the Friday 
party false - all agreed the party was on Friday (appellant, 
tr. 218; Jones, tr. 182, 194; Grey, tr. 203, 206, 209) - 
but it did render the alibi testimony as to the events of 
Friday irrelevant. | 


Nevertheless, the prosecutor converted this 


mistake in dates into a charge of perjury and attempted 


apparently with success to persuade the jury to agree with 
| 


his belief: 


‘What day of the week was it 
‘inally did ge fter you 
at Miss Grey's house?' 

he said, ‘Well, 
started to sav Su 
suddenly remembe 
little bit earli 
and he suddenly 
saw Ee t. And 
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look at the details. 

teke the story of this x the story 
that yverson and see where they differ 
little detaiis and then ask yourselves 
that little detail is a significant one. 
it is the kind of thi 2 person couldn't 

reasonably be mEececer t And if it 

is, then vou can con t one or 

other or both are cei = 

in this case, ha little 

Getails to worry about. In th y 

have the biggest detail that obably could 

have been in this case. This man himself 

got on the stand and twice told a story and 

then he had to change when he suddenly 

realized that it didn't work. That tells you 

‘something, ladies and gentlemen. It tells 

you something about the other two alibi 

‘witnesses and it tells you something about 

this man here. And why is it significant? 

iIf you conclude, ladies and gentlemen, 

that it is a falsehood, well, maybe you 

could just say, ‘Sure, it is a falsehood. 

We are going to ignore that. We are going 

to examine this case and see if the 

\Government has met its burden as it must meet 

‘its burden.' But then you have to think 

‘about this: Why does an innocent man have 

‘to lie? That is another imoortant question. 

Because ifa man is wrongly accused of 

comma & don't vou think he could 

Stand up there with the best of us, take 

‘that Stand, and stand there like a man and 


say, 'I did this, this, c<his, and this on 
— 23— 


BGK1O 


articular occasion 
this crime’? 
14 man can do. An innocent | 
have to lie. An nocent man 
can fely on yore jurors to hola th 
Government to its burden of proot, That 
is what an innocent man can do. He can 
rely on you jurors to hold the Government 
to that burden of proof that the Government 
is required to meet. But if man tells 
a falsehood, if a man 
of faisenoods, 
that collapses like this one 
man does that, then, ladies an 
you are entitled to say, ‘Why 
lie?' And when you ask that, 
are entitled to answer 
entitled to say that tha 
he is trying to cover up 
are entitled to ask that 
are entitled to answer it 
(tx. IL, 25-28) (Emphasis 


Defense counsel's motion for a mistrial was 
| 
denied (tr. II, 29,31). No corrective instruction was given. 
| 
(C) CONCLUSION 


At best the evidence justified comment! 


that the 


mistake in dates made the alibi evidence irrelevant. piste 


was improper and obviously prejudicial for the AUSA to 
| 


convert that mistake into and argue his belief that appellant's 


alibi defense "collapsed"; that therefore he was/not an 
| 


innocent or truthful man; and his denial of the offense was 
| 


perjured testimony not to be believed. The most blatant 


statement among a host of related comments by the AUSA was his 


query "why did [not whether] that man lie?" (tr.|/II, 27-28). 


The teaching of the cited cases requires reversal on this basis 


alone where, as here, a timely motion for a mistrial was denied 


below. 


II. Assertions of facts not in evidence 
improper personal opinions. 

In addition to the improper argument that appellant 
Getailed above, the AUSA'S summation contained several 
improper assertions of fact and opinion which were 


@aviations from acceptable standards. 


(A) THE LAW 


The cases reviewed in the preceding section 
regarding comments on appellant's truthfulness also are 
applicable here and are incorporated by reference. 

Moreover, this Court's opinion in King v. United 


States, supra, is particularly relevant. In King, an 


insanity defense was presented and the prosecutor emphasized 


in his summation that defendant had no organic damage 
although there had been some evidence to the contrary. This 
Court concluded that such "misconduct" was plain error and, 
in reversing the murder conviction, stated: 


It is elementary that a prosecutor 
may not import his own testimony 

into a criminal trial. ‘The doctrine 
has full vitality not only where the 
‘prosecutor is asserting a fact within 
lhis individual cognizance, but also 
iwhere, as here, the prosecutor is 
‘asserting a belief or opinion that is” 
‘properly the subject of expert 
testimony. . .--«- 


iIt is misconduct for a prosecutor to 
make an assertion to the jury of a 
‘fact, put in the form of an assumption 


of a question, unless the prosecutor 
proffers direct testimony of that L 
fact. The same principle applies to 
a matter of opinion .... 372 F.i2da 
at 394, 


While King involved a key technical fact on 
the central issue, the same result was reached in| United 
States v. Spangelet, 258 F.2d 338 (2d Cir. 1958), where 

the prosecutor made reference in his summation tola collateral 
matter involving the conduct of his office. Defense 

counsel in Spangelet developed in cross examining/a 


government witness that his bond on another offense had 


been reduced at about the time he decided to testify for the 
Government. In trying to impeach the testimony of this 
witness, defense counsel suggested that he had a motive 

for lying. The prosecutor responded to this suggestion in 


his summation, by telling the jury that in his two and one-half 
| 


| 
years in office, he had "never made a deal with anybody." 
Defense counsel objected, and the Court gave a corrective 
instruction to the jury. The Second Circuit Court of 


Appeals reversed, stating: 
It is well settled that the jury's) 
consideration in a case should be 
limited to those matters actually 
brought out in evidence and that | 
summation should not be used to put 
before the jury facts not actually 
presented in evidence. This doctrine 
is especially important in criminal 
trials: the prosecutor represents | 


‘a sovereignty whose obligation is 
to govern impartially.’ (Citin 
Berger v. United States, 295 U.S. 78), 


(B) FACTS 
The AUSA in the instant case went beyond the 
evidence on several points, some of them emotionally charged. 
A study of the transcript of testimony herein reveals no 
evidentiary basis whatsoever to support the following 
summation comments by the AUSA and the prejudicial inferences 
suggested thereby: 
1. Defendants in criminal trials usually lie. 

In referring in his summation to appellant's confusion in 
his October testimony to matching days with dates the 
preceding January, the AUSA told the jury: 

That is a pretty significant event 

when it happens in the course of 

a criminal trial. It is not very 

often that you have the benefit in 

a criminal trial of that kind of 

demonstration of what is really 

going on here in the Courtroom. 

(tr. II, 26). 
This observation was followed by the AUSA'S discussion of 
lying and his accusations of perjury described in full in 
part (I), supra, - leaving no doubt that the "demonstration 


of what is really going on" "in the course of a criminal 


trial" referred to lying defendants. Whether or not most 


defendants lie, or this AUSA thinks they do, of course, 


| 
is immaterial to the jury's duty in this case, but the 


assertion that defendants lie is patently prejudicial 


to this appellant. | 


2. An innocent and truthful man remembers 
where he was and what he was doing at the time of an alleged 


crime; he does not confuse dates: 


Because if a man is wrongly accused 
of committing a crime, don't you 
think he could stand up there with 
the best of us, take that stand, | 
and stand there like a man and say, 
'I did this, this, this, and this on 
that particular occasion .. . 
(tr. 27) if a man sets up an alibi 
that collapses like this one did... 
then you are entitled to say, ‘Why 
did that man lie?' (tr. 27-28). | 


There was no expert testimony correlating innocence with 
the ability to restructure one's past time and events. 
Indeed, there could be none. Moreover, neither evidence nor 


logic supports the further assertion that an alibi for 


the wrong day is tantamount to or constitutes lying on the 
critical issue. If any inferences can be drawn from the 


defense testimony, they are that appellant offered substantial 


and uncontradicted detail about his activities on the day 


he thought the offense occurred (Friday) (tr. 213 et. seg.); 
| 


and that it is not unusual that he could not give similar 


for other days when first being asked about them 

witness stand some nine months later; cf., Ross v. 

States, 121 U.S.App.D.C. 233, 349 F.2d 210 (1965). 
The above quoted perversion of the alibi for the wrong day 
into the assertion that an innocent and truthful man would 
not be confused was unfounded, disparaging and prejudicial 


to appellant. 


3. Fingerprint evidence is a "very high" 


"universal" form of identification which is "very, very 


strong evidence.” 

Without an evidentiary foundation from either of 
the two experts! who testified for the Government, the 
AUSA advised the jury in his summation that fingerprint 
evidence is "a very high form of circumstantial evidence” 
(tx.II, 8-9); "a universal form of identification" (Ibid.) 
and "very,very strong evidencet (Tr. II, 13-14). 

(C) CONCLUSION 

Apart from the prosecutor's improper contention 
that appellant lied as detailed in part I, these unfounded 
assertions and opinions which had no basis in fact, some of 
which were emotionally charged, constitute in themselves an 
alternate basis for reversal. Certainly considered together, 
and in view of the other compounding factors herein, sub- 
stantial prejudice must be inferred. The motion for a mistrial 


should have been granted. 
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This reference to crime 
AUSA is improper for two seaprate 
the expression of a personal 
no basis in evidence in this 


irrelevant appeal to passion 


has previously criticized in Brown v. United States, 125 U.S. 


App.D.C. 220, 370 F.2d 242 (1966). In Brown, this Court 
characterized a prosecutor's reference to martial law 

"in the context of current events" as an “especially flagrant 
and reprehensible appeal to passion and prejudice" 370 F.2d 
at 246. Although the statements about crime here may be 


somewhat muted when compared to those in Brown, and@ may not 


| 
independently require reversal, in the context of the 


AUSA'S summation as a whole, their prejudicial effect is 

as reprehensible. 
Moreover, there was no basis in evidence for 

the explanation that the property clerk put a wrong number 

on the exhibits. This was unsworn testimony of |the 


prosecutor. 
2. The AUSA in rebuttal offered an inappropriate 
and disparaging characterization of defense counsel's 
summation. 
The AUSA commenced his rebuttal argument by 
informing the jury of his personal view of defense counsel's 
| 
closing argument: 
I think there is one thing you can 
say about this case. This is, the 
defense attorney, Mr. Cannon, has 
made what can only be characterized 
as a pretty heroic effort to inject 
al 


some doubt into your minds (tr. II, 
38). 


The prosecutor earlier laid a ground work for 


this comment by telling them "I am sure [the defense 
attorney] will give a very good presentation .. 


sure he will make a fine argument to you." (tr. 


Such statements are beyond the province of 
the prosecutor and interfere with the jury's function. 
The personal and unflattering attack on defense counsel's 
motives was improper. Cf., James v. United States, 89 


U.S.App.D.C. 201, 191 F.2d 472 (1951) (concurring opinion), 


cert. denied, 342 U.S. 948 (1952). 


. The AUSA'S summation and rebuttal contained 

consistent and numerous personal referen 

A review of the transcript of the prosecutor's 
summation and rebuttal reveals that it was replete with 
first person references too numerous to cite. Moreover, 
he attempted to put the jury personally in sympathy with 
the Government!'s case by placing them in a hypothetical 
situation. (tr. II, 14-16, 43). On occasion he spoke as 
if he were the thirteenth juror. Eg. "there are a couple 
of things that we all saw that are pretty significant in 
what was done on that witness stand yesterday." (tr. II, 
22-23); “he suddenly caught himself and we all saw that." 
(tr. II, 25-26). It is submitted that such personalization 
is inappropriate and noteworthy in view of the other 
departures noted herein. Cf., Greenberg v. United States, 
280 F.2d 472 (lst Cir. 1960). 


4, ‘The Court's instructions compounded further 


the error herein. 


The Court did not instruct the jury that the 
closing arguments of counsel were not evidence in the case 


(tr. II, 46-47; See Standard Criminal Jury Instrhctions 


for the District of Columbia No. 5). Moreover, the Court's 
instructions, instead of noting that the alibi testimony 
was irrelevant to the case due to the mix-up in dates, 


reinforced the prosecutor's misuse of this confusion: 
The claim of alibi, as counsel for 
the Government was careful to point 
out, is legitimate, legal and proper 
(Cates SE S37) 5 a wm 4 5 Vifepbulel secyRore 
specifically to the testimony of ithe 
a@efendant's mother, and the defendant's 
girlfriend, Miss Grey, and the | 
defendant himself. The comment about 
that has already been made in argument 
Casa IRIE eS3))) 


5. Summation vroblem in perspective. | 
| 


In neither Gibson nor Harris, supra, did this 


Court reverse on the basis of the prosecutor's isolated 
argument which constituted misconduct. However, in neither 
case was there an appropriate motion or other sufficient 
objection whereas here defense counsel moved fox a mistrial. 
In both cases, the Court was concerned with only isolated 


comments of the prosecutor whereas here the claimed 
| 
| 


improprieties are numerous and pervasive. 
This Court rendered its opinion in Gibson about 
= 


six months prior to. appellant's trial and the Harris opinion 
—— 


only weeks prior to trial. Apparently 
is Court's extensive, specific criticisms and admonitions 
and Harris were not sufficient to prevent the 
evil at which they were aimeé. This emphasizes the need 
for the sanction of reversal where, as here, the trial was 
short, the improprieties blatant, varied and extensive, 
anc appellant has denied the offense under oath. 
The extent of i mproprieties in the 
in this case following on the heels of 
and Harris suggests the need to reiterate the basic 
that "the primary duty of a lawyer engaged in public 
prosecution is not to convict, but to see that justice is 
"ABA Canons of Professional Ethics No. 5; see also 
McFarland v. United States, 80 U.S.App.D.C. 196, 150 F.2d 
593 (1945) cert. denied, 326 U.S. 788 (1946); ABA Canons 
of Professional Ethics No. 22. 


7, 


The language of the Supreme Court in Berger v. 


United States, 295 U.S. 78 (1935) aptly summarizes this case: 


We have not here a case where the 
misconduct of the prosecuting attorney 
was slight or confined to a single 
instance, but one where such misconduct 
was pronounced and persistent, with 

a probable cumulative effect upon the 
jury which cannot be disregarded as 
inconsequential. A new trial must be 
awarded. 295 U.S. at 89. 


+ . L ° 
In the event appellant's motion for a mistrial 
was not erroneously denied, it is submitted that the 
rebuttal statements and the Court's instructions which 


followed elevated the prejudice to appellant sufficiently 


: we : . 5 . : . | 
to deprive him of a fair trial on the evidence by) an 
| 


: en my 3 A || mm ps 
impartial jury and to require reversal under Rule) 52(b), 
Federal Rules of Criminal Procedure. 


CONCLUSION 


submits that his convictions were substantially prejudiced 


| 
and he prays that this Court reverse same and order a new 


trial herein. 


| 
Respectfully submitted, 
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